
Office or Legislative Affairs 



orf.« ot «he A»««'«n' f^^^"^^ ^""•' cC p 7 7 ?nO/ 

The Hcmorable Ron Wydcn 
Umted Slates Sena If. 
Wflshingion, DC 20510 

Dear Senator Wydcii: 

Thi. re,p.,nris .o your letter 6.^ Aubu.. 8. 2007. to Pri«ip.l Deputy A«,3UnjAaon«y 
C^JsuZq Bradbury a^me ft>r mor. d^l rcl.t»>g to a« «»pe of ExccuUvc Order 

W.H re.p.. .o your firs. ,ues..on. Exec... ^^::^^Z^;^rJ^^''^ 

proRram operned by the CIA. 1 he Miiirary i-o concetninR hi.w the Umlcd 

fte President n,«y is.u. ,uthor,t»t.v. ^ld«>ce b, «o™uvc «:^^"^^^^,„j .^^ ,„„„ j 
State, mterpms the ...c^ng «.d ^'"'»'J°" °/ '■' ^^^f^^^^^^ZW B440 prov.de. « 
prohibitions of ll.e W»r Crimes Act. S« MCA « ^'^J' . '^»~""'' "^^ „.„„';,ee. to 
deliiled s« of substantive and procedurai r«in.ri..ieuts that the CIA prograro n. 
^!;)rth« it cornpl,« with our N.t.on'. intema.ion J obligation, under Conunu., Artxle J of 
the Geneva Convtuiuons, 

Your iener ^kcd for .lar,..caUon corvceming .!« d^am««.<« ""^.^^^f ' f";;,::^ 
would apply B, ils tcnna, the onier interprets Comma,. Article 3 ts eppl^ •» th<= TZ 
t,!^ hlth/riA^sDeciaJized deieniion and rnic.ogationpiOKnim. TTw Order «not 
proMiwed by the CIA .i speciaJizeo aeie- „„i;*;^, >-d directives of the ncpaitroeot of 

intended to and .i..M not, displace or supersede llie policies Mia aireciiyn u ^ wniiiM 

Le^« that K..vc.n the hcat^cnt and in«,roK..ir.n of detainees ^Y™ ■^P"-"'*'- "^"^ 
pLonnel ««^uhj«t to other .e^oi resiriction. .k. .cgobtions, P"""""!^ "^2^^ 
Manual on Inleuogationa. thot separately ensurr. .hat dKir ..tivitie. comply v«th .be Geneva 



Convenlions. 



Your Irtter al.o uks ho* the United Sute, inlcrprCs Ihc "human* waiment" 
re,ui.™ent of Cnmnicn Article 3. Common Articl. 3 provides U.« d«jui.e« in ^^Ol.c. no. of 
an io«ni..U,nal characicr "shall m all cucum^tance. be .,«Jed hu»«ely^ £g G™e-a 
Convennon Relative to the Treatment of Prisoners ofWa Art. 3, Aug. 12, 1949 6 IJ :> ■ - JJio. 
33U "^ U N.T.S. 1 35. L*e the executive order. Coiiinion Article 3 doe. no, ^'-Mc'T 
•hun^K..^ treatment,' but rather provide, ^nto,. by cnumerahnB .he "P-'fi^'"'"^*^™' "»' 
»o,.ld coiihavenc that stor^lard, to parlic.lar, Common Article 3 prohibits f""' "P^fo "^^ 
seria,.K ac.^'Violcnce to life mi person, In particular murder of all lords. """"''^ '^™=' 
ue...ncn. and tottee": the 'talcing of hostage.', "outrages upon p««onal digmiy, .« reticular. 






The JHononbk Ron Wydcn 
Pagc'l'wo 

humUiatiDg and dcgi adine trcotmwif; ami "ihc pusing of senlenccs ami tlic caxrymg out of 
Bxecuiions without previous jadgmem pru-iounced by a regularly consiitutcd court affoidlng all 
Uje judicial guiaantecs whioh are recoijiiiycd m indispensable by civilized pooplee. ' Id. Art 1 

1 l{a)-<d) 

Conunon Article 3 dow not separately define humane ucatinent, and mtemauonal 
iribunajs hw^^e had difficulty idennfying cmitcnt lo the humane trcalnient rcqwiemeni thai ii 
difitinci froni (lie four specified prohibitions in Common Article 3, References to humane 
treatment elsewhere in the Geneva Conventions suggect that humane treatment may b« a««ociated 
with enRuriufi that dctmneet axe supplied with the bosjc necessities nflifo— including adequate 
food, walta , shelter from ihe elements, protection from cxiiemcs nf heat and oold, necessary 
cloTbing, and csscnUal medical care Cf id. An. 20 (requiring tlmt "[tjhc evacuation of prisoners 
of *ar shall aJwayc be effecied bmiuncly" and ahall include "^tufTicicnt food ond potable w^tcr, 
aiid with the necessary clothing and uiodical altemion"). Accojdingly, Ihc President's orJo 
rwiiiircs that the CLA program not only comply with the epecific prohibitions of Common Aiticlc 
3, Kilt alfio that detainees be pru«^idcd with the basic necessities uflifc. !ke bxec. Order 13440 § 
3(l>K»v). These provisions ensure that all dctumecs within ihc CTA piogram ahaU be treated 
humanely. 

Your letter asVcs whelhd the meaning of humane trmdncnt could vnry ba«ed on the 
identity ol the detainee or ihc infonnAOon he is believed to possess. Common Article 3 rwiuircs 
that detmneeB be ireaied buiuancly "in all circumstances." At the same hme. Common Article 3 
doc3 require consideraiton uf the circumatoncee in evaluating whether ui faei the govemnieiital 
ooaducl would implicflle the Article's specific prohibit m is. For instance, Comroon Article 3 ^^ 
moy prohibji "murdci" rtgardlcaa of circuinGiance, but the killing of an enemy combatant nii thc^ 1 
bottiefield would not rnnstitute a "murder." Thus, in evaluatiiiE whether a homicide vlulMte=<« d/ 
Common Anicle 3, it would be necessary to consider Ihe circumstonooc surrounding Ihe mjL 

Even mnrc directly. Common Article 3 's prultibition of "outrogee upon personi«l dignity** 
requires consideration of the circumstancefi in delcniiifiing whether conduct would Mrtirtunt to an 
outnge. For instance, a general policy lo shave doiaincxs for hygienic and security purposes may 
well be ju:»[iriablc, but the tarf;eted decision lo shave the beard of a devout Sikh for (he purpose 
of humili^tinn and abuse would raise diftbrent cuiicems. International trlbimali* intetprehng 
CommM!* Article 3 ocoordinRly have recogni'/cd dial what constitutw an "outrage" icquirca an 
evaluiition of the motivotion for the conduel and an objective weighing of the ciincunistanccs, so 
a£ lu <Mcrminc whctiier tha conduct should be deemed to Q3 outrageous and uni verbally 
condcuuied. See. e.g., Prosacutofv AUksv^'tki, IT-95-14/1-T, Til 55-56 (ICTY Trial Chamber 1 
1999). To rise to ttie lervel of an outrage, the conduct must be "animaied by (.outcmpt for the 
human dignity of onothw person" mul it must be so deplorable that the rrx^^nablc observer 
would recognize it as something Dial should be univercally condemned hi Confiistcnt 



The Huiiorable Ron Wyden 

PageTluec . 

.b«se" lUl a« "done for th. P"l>"7„ "^^^'X^'o W«^«. "O"" "»'"" *« *"' '" ^ 
,eri.u» aut «y.oa.o.abk person, .yi^r^^^ .^^ 

beyond the bounds of h>im«»<l«c.^y. Exec, uro 

To be clear. ne»*er 0-. "^-'^^l^J^^^Jf^'Z'C'ol^^''''' > 
i,.Jlvidui] to commit «. "ouu-gc "pon P«*»*' ^^^„ „ .„ke^ Nor >»oold Ihe ptupoi": 
".cL^nc. « bcUcved «. po«e« oHl,c govon^™^^^^^ 

of conduct that would be prohih.lcd ■".»"/"''■ "^ ,„^, ,,„, .hrcKning «> individual 
j„..if,«tioM. u,clud.nB forciBS ». '"^.^!.t'j/"tl^ sfeld. S« «/» -^/.ba^*-. "^ t '' 
with sexual muttlation, or u.u>fc »n ■"^",^"^;;;,!?'™",es O-Munon Article 3). at me s«oc 
„ «1 (notme thM the u« of .. bt,n«T, »^W ^'//^ J'^^, , „.^^,M. observer, m d«.n».m.* 
tunc. thoK provlsiocs «nec| ll.e '"■""°" J" 'X^cul-ily revolting, would trite mu. 
whether conduct ^ould be '''^"^°^^^^^^Z^„^'.^,^i^^i^'^'>-' ""B". ««._ 
^count the e.,cum..B.ces .-.rmu^d.ng "-"™" ' ^„ Article 3 "ia, in the m^ of 
c, id Ql H 53 (txoting that the slaiidaid eBtsblishea oy ^.u" 
fwn^: rll.".: it d^«dsnn .11 tlto oi,cum.U»c« af,hec«c> 

.„. ,«,« .so .u wbethc, the m«n.B °^^'>:r^^HS's>n™r 

(•■OD . ■'. ntigh. urnil-^ly de,-d upo. th. '-^^ ^^^^.^ Z^^n^o^bty. under the 
persons m the eu.tody of ' -^J™"!^"!"' ^^Vl 109-148. til. X. S 14031a). 1 19 S..t 

2680, 2739 (2005) The ^■^tt!'^Z^lmEZtJ:^ F"™^"^" Am»dmer.» .o the 
tt^tmnit or pumshment p,oh.bitcd by Uie ^ '™' ^'»™-^i^,^ 3 jocs not d.«cUy prohibit CIDT, 
Consuturion of the U.uted States." AlthouRh Common Ar^-'^J^^ ^^ ^^ „r 




ctitutory directive, BxecuUvc Order 1344U ^" '^ ^ rommon Article 3. 

prohibition on CIDT >.s a means of cMunng compHancc with ( -ommon 






The Honorable Ron WyUci 

"Page Jt'our _■ „ 

With n=^^ 10 -»Pt«^ *«^"*'* "l*^ r "^^u^ compliance -idi the subBttmuve 
wiuii i^ .i-cCiDT prohibit intn requites comp" ,\,^ ivnc* of treatment 

77!J.8U (2003); »« "''" -i- »* ^^^ "'"""7. held Uiat to vwlote sub.Mn<ive 3"' P"""- **, „ 
Z«.U in P«l) ^=,S:i^C.^,^t »tl!"-VA.n V. Ca„for..o. 342 U.S. .65, .7. 

LUce C.m.„ou A.t.cU 3s prohibition "^-5rp*:SX!^'«^'^^^°'^ , 

'i (-n.aT whicb nuy, in 0^= ""■"«• ~"'."""'^,"^f„dri.ghi of o.h« co,B.dcr.*onc. Ml 
ILal sense of jn..ic«. m.y. in o<h« ^■^"'"^^"i„™ " X., hc«evcr. Ihc Comt bw 
Tort or such , .lc>ial.") (mlem^ """""".T' ^1,„J^ wheier ihe u>.kUc1 "sbooke the 
aTufied nvo E--al pnncp.es a. .eleven. ' ^'=^'^^;. „„,„« u -.*..r«y m «« 
eon«>«.ce " Tb. le^ f>»' '=''""^= rrcTnarirp~port.on.,e » tt» „ov-nm».«^ mt««x 
„«tlmtion„. ^ " *-'»■," ^;;:'i"V» ob^Uve inquiry intu »<icfl«r O^M 
involved. W. .tR46. I" '«»'1''°.°- **" 3 ,io„.i executive betavior «J conUmpo^^^ 
,6 ■egregious" « "outmEMUs' .n Ugh of "^:"?"' . „„„ ^^on oBirages upon personal 

tSt^r ""C:^e con.,™cc-- u^c^V ci.— C". 

:r»..c.bcoffi^e.a.^.-e...al..«u.«o.yo*e,™..«...-d,n.be..t„e 

to cODlacI Ibis office 

Sincerely, 



I.':,'. 



Brian A- Benczkow^tkc ^ 

Pnncipal Deputy Asnistaiii Attorney General 



rrcncUcc Arts A AfhleHCJ. fnc v UuiuJ 5MKJ C?ry«P'C Co^ . 



TOTfiL P. 05 



